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At 4:40 on Saturday afternoon, March 4, 1893,
Dr. Edwin S. Kellogg walked into the furnace room
at the rear of Helena’s Masonic Temple carrying a
paper-wrapped parcel. “Have you got a good fire
going?” he asked William Biggerstaff, the fireman
on duty that afternoon. Receiving an affirmative
answer, Kellogg walked over to the furnace, opened
its door, took a shovel and used it to throw the bundle
in, closed the door, and left. Biggerstaff, suspicious
because a former fireman had mentioned to him that
Kellogg, who had an office in the building, sometimes
disposed of dead fetuses in the furnace, opened the
furnace and removed the parcel, which had been
thrown toward the back, on some dead ashes. Inspec-
tion of the package’s contents revealed a headless
fetus. Biggerstaff stored the remains in a box over
the weekend and on Monday took the package to Dr.
Moses Rockman, secretary of the Helena Board of
Health, who sent him and his package to two other
local physicians, Charles Knox Cole and William R.
Bullard, both members of the State Board of Medi-
cal Examiners. Now both the local health authorities
and the state licensing board had been drawn into
the case. The next day Cole and Bullard informed
the Lewis and Clark County coroner, Dr. Thomas
H. Pleasants, about the incident. Pleasants quickly
convened a coroner’s jury and held an inquest on
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Wednesday evening, March 8, with Dr. Kellogg as a
witness and probable defendant in a case of suspected
abortion. Thus began the second of at least seven
legal encounters Dr. Kellogg had with authorities
over allegations that he was an abortionist.!

Edwin S. Kellogg was born in Worcester, Mas-
sachusetts, in 1850 and attended school in Brattle-
boro, Vermont. He entered Dartmouth College in
1872 but left before completing his second year. He
studied at New York Medical College, a homeopathic
institution, and also at Philadelphia’s Hahnemann
Medical College, another homeopathic school,
before moving to Walla Walla, Washington Terri-
tory, where he practiced for eight years, six of them
as county physician. Then, sometime between March
and December 1884, he arrived in Helena, Montana
Territory. His practice in Helena was marred from
the beginning by difficulties encountered within the
medical community and with the public at large. His
homeopathic background at a time when there was
keen rivalry between “irregular” practitioners and
allopaths (regularly trained physicians) may have
contributed to some of those difficulties, but his repu-
tation for performing abortions did not help matters.
And there were legal problems over other issues as
well. One Helena judge reportedly observed, “We
are having our annual Kellogg trial.”?

Despite all this legal activity and though he
was occasionally convicted by coroner’s juries,
Kellogg was never convicted in a court of law for
any abortion-related offense. Though there was
substantial evidence of “criminal” activity, the
women of Helena, and for miles around, knew
to go to him when in need, and a good portion of
the community silently accepted what he did until
the issue was forced into the open, as occurred in the
headless fetus case in 1893 and several other times
before his death in 1915.

Dr. Edwin S. Kellogg arrived in Helena to practice
homeopathic medicine in 1884. By the early 1890s, he
had developed a reputation for performing abortions.
Even though abortion had been illegal in Montana Terri-
tory since 1864, local authorities usually turned a blind
eye to the practice. Nevertheless, Kellogg had at least
seven encounters with the law between 1893 and 1915
over allegations that he was an abortionist. This photo-
graph of Kellogg was taken on on October 8, 1890.




Though Edwin Kellogg was practicing medicine
In a remote western setting, his experiences with
patients, authorities, and fellow physicians in Helena
were typical of the experiences of physicians who
performed abortions in the rest of the United States
at the time.3 He was reviled by some and strongly,
though often quietly, supported by others.

From the very beginning of Montana’s existence as
a territory in 1864 until the 1973 U.S. Supreme Court
ruling in Roe v. Wade, abortion was illegal. Even so,
abortions were performed at least since 1882. From
the records of eight Montana communities, historian
Diane Sands identified over thirty “professional”
abortionists practicing between 1882 and 1973, a
number of them physicians. Every major town in
the state had at least one abortionist, and some had
more. Most never ran afoul of the authorities, who
usually turned a blind eye to the practice. As Sands
suggests, “Abortion was an unpleasant but necessary
community service.” Over the ninety-one-year period
studied, she found only seven abortionists who faced
law enforcement officials, five of whom were brought
to trial. Among those five was Edwin S. Kellogg.4

Performing abortions had only recently been made
a criminal offense in the U.S. when Kellogg began his
medical career in the late 1870s. During colonial times
and on into the early nineteenth century, the com-
mon understanding of pregnancy was that up until
the time of quickening (when the mother first felt life
in the womb, usually during the fourth or fifth month
of pregnancy), a missed menstrual period could sig-
nify obstructed menses and thus an imbalance within
the body that could lead to sickness. No one, not even
officials in the Catholic Church, held the view that
human life began at conception or before quickening,
which was the “official” start of pregnancy. Before
quickening, women could, and did, with impunity,
regulate their bodily functions—and fertility—by
using drugs or instruments to “unblock” the men-
strual flow. The term “abortion” was not applied to
such miscarriages.5

It was mid-nineteenth-century physicians who led
the movement to outlaw abortions at any time dur-
ing pregnancy. When “regular” physicians organized
themselves into the American Medical Association
(AMA) in 1847, they found abortion a useful issue.
They consolidated their power by attacking midwives
and homeopaths who performed abortions, and they

In 1893, William Biggerstaff, the fireman at the
Masonic Temple building where Kellogg had his office,
took to a Helena Board of Health official the contents

of a box that Kellogg had thrown into the building’s
furnace. It contained a headless fetus.

gained allies in the civic realm by playing on growing
anti-immigrant, anti-feminist feelings among many
white males. Women who used the services of abor-
tionists were primarily married, white, native-born,
Protestant, and upper or middle class. As more and
more immigrants from Catholic and non-English-
speaking countries came to the U.S., some white
males feared that birth rates would leave native-born
Americans in the minority and thus hoped to stop
abortions among native-born women. Some also sup-
ported the anti-abortion campaign in response to the
growing independence of women in many spheres,
including the biological and medical. Those who
opposed women physicians and midwives found it
useful to accuse them of being abortionists, and they
began to label abortion as immoral.

As the anti-abortion campaign progressed,
spokesmen like Dr. Horatio Storer of Harvard
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Polk’s Helena City Directory, 1897, p. 257
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EDWIN S. KELLOGG, M. D.,

suxGEON. Resident Physician and Manager.

KELLOGG SANITARIUM

29 N. BENTON AVENUE,

“~__HELENA, MONTANA =

FOR THE TREATMENT OF . ..

- . . Surgical Diseases,

HARRIET A. THAYER, M. D.,

. . . Obstetrics,

-« - Diseases of Women,

AND ALL

CHRONIC AILMENTS.

The only private Hospital in the city.
appoiztments, with Faradic Electric Baths. Established
exclusively for the sick, affording careful nursing
and the comforts of a home.

Terms Reasonable. Correspondence Solicited.

Medical School attacked the concept of quicken-
ing, saying it was based on a subjective feeling of the
pregnant woman and not on a medical diagnosis. The
AMA also attacked the practice of allowing women
to do what they wished to restore menses before
quickening. Taking measures to reestablish men-
strual flow within the first few months after the last
period, they argued, was no different from inducing
amiscarriage after quickening. It was, in other words,
infanticide. Such arguments gained the attention of
local legislators and, between 1860 and 1880, stimu-
lated the passage of laws in every state prohibiting
abortion at any point in pregnancy. Only in order to
save the life of the mother could therapeutic abortions
be performed.

Montana’s territorial statutes (1864-89) punished
people for administering abortion-producing medi-
cines or causing them to be administered or for using
abortion-producing instruments or causing them to be
used. Physicians were excused from prosecution only
if they induced the miscarriage in order to protect the
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New and complete in all its

In the mid-nineteenth-century, abortion became
politicized as fears about immigration and the
growing biological and medical independence
of women led to its criminalization. But some
medical practitioners made performing abor-
tions a part of their practice, acting discreetly
to avoid running afoul of the law. Kellogg's 1897
ad (left) especially solicits female clients.

life of the mother. By the time of Montana’s
1895 compilation of state statutes, the abor-
tion laws had become a little more specific.
Not only was the person administering the
medicine or using the instrument punished,
so too was the woman who solicited or took
the abortion-producing substance or who
submitted “to any operation, or to the use of
any means whatever, with intent thereby to
procure a miscarriage.” In addition, it was
now a misdemeanor to compose or publish
“any notice or advertisement of any medi-
cine or means for producing . . . abortion”
or to offer abortion services.
Despite criminalization of abortion in
Montana and across the country, women
continued to employ it during the nineteenth
century and on into the twentieth, either by
self-induction or with the help of others, including
physicians. When they wanted to end a pregnancy,
whatever the reason—because of fear of death during
childbirth, concern for the well-being of their other
children, the burdens of housework and childcare,
the anger of husbands at the prospect of adding
another child to the family, or for single women, the
shame of a pregnancy out of wedlock or the fear of
being forced into marriage—women knew where to
go. They exchanged information about methods and
people who could help. They did not speak about
abortion as shameful, but, as one historian has writ-
ten, as “part of female life and conversation.”?
Physicians were drawn into the abortion process
both willingly and unwillingly. Some, like Kellogg,
made it part of their calling, acting discreetly so as
not to run afoul of the law. Others were reluctant to
perform abortions for both medical and legal reasons:
tissue tears, severe hemorrhage, and generalized
sepsis (blood poisoning) in the days before anti-
biotics made such cases difficult to care for medically,




and death was a common outcome. Legally, a physi-
cian who cared for an abortion patient, even if it was
only in the aftermath of a procedure performed by
the patient or by another practitioner, ran the risk of
being implicated in the performance of the abortion
itself. If the physician then failed to report the case to
the authorities, prosecution could follow.

Women were loyal to their abortion-performing
physicians or midwives and concealed their names
from the authorities as much as
possible. Some patients, how-
ever, especially if encouraged by
authorities to provide deathbed
confessions, revealed the name
of the abortionist and the circum-
stances under which the abortion
had been performed. Because
the sympathetic attitude of citi-
zens toward abortion and the
reluctance of many physicians
to testify against fellow doctors
made successful prosecution of
an abortion case notoriously diffi-
cult, prosecutors chose their cases
carefully. Even when presented
with substantial evidence, juries
tended to acquit abortionists.

When Kellogg was brought before
a coroner’s jury, local doctors,
including State Board of Medical

Dr. Kellogg, the homeopathic physician, of an infant
foetus by incineration.” That Helena was experienc-
ing “a little ripple of excitement” was, of course, an
understatement. In reality, Helenans were abuzz with
the news. In an interview with a Herald reporter at his
office, Kellogg vehemently denied that he had done
anything wrong, so “there was nothing to conceal.”
And he explained his reasons for using what the Her-
ald provocatively called “incineration” to dispose
of the fetus: “It is objectionable
to bury such product [premature
birth remains],” he asserted, “and
often inconvenient at this time of
year [when the ground is frozen].
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To destroy by fire is preferable to
depositing in sink hole or [water]
closet.”9

Several of Kellogg’s colleagues
testified against him in the hear-
ing before the coroner’s jury—
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Dr. Thomas Pleasants, the county
coroner; Dr. Moses Rockman, sec-
retary of the local board of health;
and two members of the State
Board of Medical Examiners, Drs.
Charles Cole and William Bul-
lard. These men believed—and

Examiners member Dr. William R.

Historian Leslie Reagan has found
that across the country “publicly,
the leaders of the medical profes-
sion opposed abortion; privately,
many physicians sympathized
with women’s need for abortions,
performed abortions, or referred patients to midwives
or physicians who performed them.”8

Much of Edwin S. Kellogg’s experience in Helena
matches the situation nationwide, but with a twist or
two, as seen in the “headless fetus” case and two other
cases, one in 1900 and the other in 1914-15, shortly
before the doctor’s death.

The Case of the Headless Fetus, 1893

Once the word was out about the inquest into the
headless fetus, both leading Helena newspapers—
the Independent and the Herald—covered the story.
According to the Herald: “A little ripple of excitement
comes of an inquest originating in the disposal by

Bullard (above), testified that the
fetus was aborted and six or seven
months old. Kellogg claimed that
the fetus was just three months
old and stillborn.

the complaint sworn out against
Kellogg charged—that the doc-
tor had tried to hide the birth of a
seven-month fetus by attempting
to destroy its (headless) body and
by failing to register the child, as
required by a City of Helena ordinance, within ten
days of its birth. Drs. Cole and Bullard were both
convinced from their inspection of the corpse that
the fetus was at least six months old. The umbilical
cord had been tied off, showing, Dr. Cole testified,
that “the foetus has been delivered with some care
and was probably not an emergency in the sense that
[spontaneous] abortion occurs.” This was no mere
stillborn baby but a baby aborted by a trained prac-
titioner. Dr. Rockman felt that the condition of the
lungs at autopsy indicated that the child had been
born alive. No witness called against Kellogg could
explain why the infant’s head was cut off nor did any
of them think it “proper for a doctor to incinerate

dead foetuses.”™®
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Kellogg's attorney, Joseph W. Kins-
ley, defended the physician’s right
to refuse to identify the mother,
first to protect her and later on the
grounds that he might incriminate
himself. Earlier in their careers, the
two men had both rented offices in
the Masonic Temple building; their
adjacent ads appeared in the 1886-
87 city directory (right).

Kellogg explained, under oath

82 HELENA CITY DIRECTORY.

E . KEL[,OGG M D
Surgeon and Homcepathic Physician.

Office and Residence, Masonic Temple,
Helena, Montana.

HOURS :—8 to 10 A. M., 2to 4 and 7 to 9 P. M.
Dr. Kellogg, during the past two years, bas especially fitted himself to treat

diseases of the Eye, Ear, Throat and Chest of Women and Children, Rectal and

Specific Diseases, in their multiple forms, and all those suffering with Chronic af-
fections, heretofore considered incurable, are especially invited.

before that same coroner’s jury,
that he had first been called to see
the pregnant woman earlier on the
day in question. He was under the
impression that another physi-
cian had been treating the woman
“with electricity to stimulate [the]
womb.” The child, Kellogg said,
was born dead—*“had been dead

four or five days when taken [from

Orrice Masonic TEMpLE BuiLpixg,

J. W. KINSLEY,
ATTORNEY-AT-LAW,

HELENA, M. T.
ADJUSTER OF FIRE INSURANCE LOSSES.

the womb].” Its head “was in part
detached” but was still on the
body when he delivered the fetus, which he estimated
to be three months and one week old rather than six
or seven months as the previous physician-witnesses
had testified. He did not know why the fetus was
without its head when discovered by the fireman at
the Masonic Temple. Regarding the incineration of
the body, he stated, “I put the foetus in the furnace
to save [the] trouble of burial. . . .
[the] furnace [the] same way as I put a leg in [the]
. The leg and foetus [are] . .

I put the foetus in
furnace. . . .notall I have
thrown in the furnace, others consisting of tumors,
etc.”!

One other piece of testimony, from a former fire-
man at the Masonic Temple, corroborated Kellogg’s
statement that he had previously disposed of body
parts by burning them in the temple’s furnace. James
H. Fulkerson testified that he had first learned of
Kellogg’s use of the furnace for incinerating body
parts in May 1892 when the doctor had appeared in
the temple’s basement with a package he said was
“too large to go through the water closet and asked
me if I had a hot fire.” When Kellogg left, Fulker-
son pulled the parcel from the fire and found “a baby
about six inches long.” He kept the baby for a few
days, then buried it in an ash pile and sent it off with
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the garbage. Since that incident Fulkerson had seen
Kellogg “throw a great many bundles in the furnace,
always asking if I had a hot fire.”2

The issue of confidentiality surfaced early in the
hearing. When Kellogg himself took the stand and
was asked to name the mother, he first responded that
he needed to consult with the woman or her husband,
who was a lawyer, and from then on he steadfastly
refused to reveal the name of the mother, despite
repeated requests by the coroner and the secretary
of the board of health. He claimed that “the patient
from whom the foetus was taken asked not to have her
name made known.” In an interview with a Helena
Daily Herald reporter, Kellogg said: “My patient
is a highly respected lady, and I will professionally
protect her and her husband from any aspersion that
any one may attempt to put upon them.”3

Frustrated and stymied by Kellogg’s refusal to
name the mother, coroner Thomas Pleasants gave
Kellogg one more opportunity to answer the ques-
tion. To his surprise and anger, this time Kellogg
took a very different stance, refusing to answer on
the grounds that he might incriminate himself. This
response caused new arguments by the county attor-
ney, Cornelius Nolan, and Dr. Kellogg’s attorney,
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Joseph Kinsley, over whether the doctor could
belatedly reverse his position. The question was
turned over to Judge William Hunt of the district
court, and the coroner’s jury adjourned for a week
while the 1ssue was in front of Hunt.4

The Kellogg case had by now gained notoriety
outside Helena and was being followed with interest
in some of the state’s other newspapers. The editor
of the Anaconda Standard, for example, was skeptical
of Kellogg, owing to an 1889 run-in the physician had
had with the medical board.'s

When the coroner’s jury reconvened on March 21,
Kellogg was resolute when asked again for the
mother’s name: “The person whose name you ask for
has left the state of Montana and is without [outside]
the jurisdiction of any court of the state of Montana,”
he replied. “Without the
presence of that person
to explain and certify
[as] to her condition at
the time the foetus was taken from her, my answer
... would incriminate me and be testimony against
myself.” He was cited for contempt and detained in
the custody of the Lewis and Clark County sheriff.
Kellogg’s lawyer immediately filed a writ of habeas
corpus.’

The habeas corpus case was argued in Judge
Hunt’s district court on Wednesday, March 22. On
Friday, Hunt announced his decision, both on the
habeas corpus request and on the larger issue of
Kellogg’s refusal to name the mother. He explained
that if he required Kellogg to reveal the name of the
woman, she could then implicate Kellogg in the
murder of the child (if it had been born alive, as Dr.
Rockman claimed) or in an abortion (if the child
had been born dead). In effect, Kellogg would be
incriminating himself. Because the U.S. Constitu-
tion protects against self-incrimination, Judge Hunt
concluded, Kellogg had the “inalienable right and
privilege to refuse” to name the mother. Thus Kel-
logg, the judge ruled, was being held illegally and
should be released from custody.'7

The coroner’s jury finally reconvened on Satur-
day afternoon, March 25, exactly three weeks after
Kellogg had deposited the fetus in the furnace, and
issued a strongly worded verdict concluding that “the
crime of abortion has been committed in this case.”
Though it neither indicted nor exonerated Kellogg,

“My answer . . . would
incriminate me.”

the verdict urged that “the proper officials use every
endeavor to bring the perpetrator to justice.” An edi-
torial in Sunday’s Independent stopped just short of
concluding that Kellogg was that perpetrator, saying
instead that the verdict was “entirely justified by the
circumstances as shown” and the cause of the crime
“a revulsion in the mind of every good man and
woman. It is the taking of a helpless life under condi-
tions which, if indorsed, would destroy all society but
the lowest.™8

Clearly, some suspected Kellogg of assisting the
mother in aborting her child. Not surprisingly then,
within a month of the decision, on April 19, Dr. S. C.
Baldwin of Helena filed a complaint with the State
Board of Medical Examiners charging Kellogg with
“unprofessional, immoral, and dishonorable con-
duct.” Kellogg once
again called in J. W.
Kinsley to defend him.
The board met on May
2 and two days later revoked Kellogg’s certificate to
practice medicine and surgery in Montana.!9

Undeterred, Kinsley obtained a suspension of the
Board of Medical Examiners’ ruling from Judge Hunt
until Kellogg could appeal the ruling to the district
court and have a judgment rendered. Legal wrangling
delayed the hearing for ten months. Then, in March
1894, Judge Hunt and Judge Horace W. Buck, co-
presiding, affirmed the ruling of the medical board
revoking Kellogg’s certificate to practice medicine in
the state. Kellogg now appealed the ruling to the state’s
supreme court and, when the district court refused to
stay the execution of the suspension of his license,
continued practicing medicine anyway. For this act
he was brought back to district court and convicted of
practicing without a license. He was therefore in the
unique position of having two convictions and two
appeals in front of the supreme court simultaneously,
one for unprofessional conduct and one for practicing
medicine without a medical certificate.2°

Thomas ]. Walsh, then a little-known Helena
lawyer but soon to be a statesman of national promi-
nence, had joined Kinsley in defending Kellogg in
the proceedings before the district court and now
took over as Kellogg’s counsel in the cases before the
highest court in the state. The three supreme court
Justices received case transcripts and briefs in early
May 1894 and heard arguments two weeks later. On
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